SERVED: August 5, 2003
NTSB Order No. EA-5050

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 30th day of July, 2003

MARI ON C. BLAKEY
Admi ni strator,
Federal Avi ati on Adm ni stration,

Conpl ai nant ,

Docket SE-16621
V.

PEACH E D. TI ANVAN

Respondent .
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OPI Nl ON AND ORDER

Respondent appeals the oral initial decision of
Adm ni strative Law Judge WIlliam A. Pope, |Il, issued on February
4, 2003. U By that decision, the |aw judge affirned the
Adm ni strator’s energency revocation of all airman certificates
hel d by respondent for violations of sections 61.113(a), 91.7(a),
91.9(a), 91.13(a), 119.5(g), and 135.293(a) of the Federal

! An excerpt of the hearing transcript containing the | aw judge’s
decision is attached.
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Avi ati on Regul ati ons (FARS).EI We deny respondent’s appeal.
The Adm nistrator’s June 27, 2002 Energency O der of
Revocation al |l eged, anong other things, the follow ng facts and
ci rcunst ances:

1. At all tinmes material herein you were and are now t he
hol der of Private Pilot Certificate No. 2541256.

2. On or about April 19, 2001, you operated as pilot in
command civil aircraft NA103R, a Piper PA-32-300, the
property of another, on a flight carrying four passengers
that departed Fort Lauderdal e International Airport.

3. During the above flight, you carried property for
conpensation or hire.

4. At all tinmes material herein, the Type Certificate Data
Sheet for civil aircraft N4A103R provided for a maxi mum
wei ght of 3400 | bs.

5. At all tinmes material herein, the Type Certificate Data
sheet and Pilot’s Operating Handbook for N4103R provided for
a maxi mum baggage wei ght in the nose baggage conpartnent of
100 | bs.

6. At all tinmes material herein, the Type Certificate Data
Sheet for civil aircraft NA10O3R provided for a Center of
Gavity (CG range of 91.4 to 95.5 at 3400 | bs.

7. At the tinme of your flight, the takeoff weight of
NA103R was approxi mately 3412 | bs. and therefore exceeded
t he maxi num wei ght al | owed.

8. At the tinme of your flight, the weight in the nose
baggage conpartnent of N4103R was approxi mately 243.75 | bs.
and t herefore exceeded the maxi num baggage wei ght al | owed.

9. At the tinme of your flight, the cal cul ated CG of N4103R
was 87.12 and therefore outside of the allowed range.

10. By reason of the foregoing, N103R was not airworthy at
the tinme of your flight.

2 The rel evant portions of FAR sections 61.113 (14 C.F.R Part
61), 91.7, 91.9 and 91.13 (14 CF.R Part 91), 119.5 (14 C.F. R
Part 119), and 135.293 (14 CF. R Part 135) are set forth in
Appendi x Ato this Opinion and Order.
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11. Due to the conditions described above, N4103R crashed
shortly after takeoff, fatally injuring the above-nentioned
four passengers.

12. Your operation of N4103R as descri bed above was
carel ess and reckless in that your operation endangered the
lives and property of others.

13. Prior to and on April 19, 2001, you operated as a
commercial operator in that you operated as pilot in comand
N4103R for the purposes of carriage of mail for conpensation
or hire between Fort Lauderdale, Florida and Freeport,
Bahanas.

14. At the tinme of your flight on April 19, 2001 and your
operations as described in Paragraph 13, you did not hold a
Comrercial Pilot certificate.

15. At the tinme of your flight on April 19, 2001 and your
operations as described in Paragraph 13, you did not hold an
appropriate certificate and/or appropriate operations
specifications allowing you to operate as a direct air
carrier or commercial operator.

16. At the tinme of your flight on April 19, 2001, you had

not passed a witten or oral test, given by the

Adm ni strator or an authorized check pilot, as required

under Part 135 of the Federal Aviation Regulations (FAR).

17. Pursuant to Section 135.7 of the FAR the rules and

regul ations of Part 135 applied to your operations described

above, and at the time of your operations you were not in

conpliance wth some of these requirenents; further, as a

[sic] the holder of a private pilot certificate you were not

eligible to neet the qualifications and requirenments of this

Part .

The | aw judge, based on all of the evidence presented at the
heari ng, concluded that the Adm nistrator had met her burden of
showi ng that respondent had violated the FARs as alleged. In
reachi ng his conclusions, the |aw judge gave nore weight to the
Adm ni strator’s expert (who participated in the official
i nvestigation of the accident) than respondent’s expert, and,
significantly, he did not credit the excul patory el enents of

respondent’ s testinony.
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On appeal, respondent essentially registers her disagreenent
with the | aw judge s conclusion that her various transgressions
-- the overweight condition of the aircraft, the fact that the
baggage conpartnent weight Iimt was exceeded, the fact that she
was carrying mail and other cargo for comrercial purposes w thout
proper certification, the fact that the aircraft, as | oaded on
the accident flight, had a CG conservatively estimated by the FAA
i nspector to be at |east several inches forward of the forward CG
limt — nmerit the FAA's revocation of her certificates. Aside
fromreiterating her discredited excul patory testinony, however,
respondent offers virtually no support for her contentions.

Adm nistrator v. Smith, 5 NTSB 1560, 1563 (1986) (the Board

defers to the credibility determ nations of its |aw judges absent
a showing that they are clearly erroneous). Respondent’s
contentions also fail to denonstrate that the | aw judge erred in

affirmng revocation. See Adm nistrator v. Bennett, NTSB O der

No. EA-4762 (1999) (a “denonstrated non-conpliance
di sposition is, in and of itself, a basis for revocation”). W
di scern no basis to disturb the | aw judge’ s decision or the

MmmsnmmWsm%LE

% Respondent’s remmining argunents have even less nerit, and, for
the nost part, are based upon prem ses that are not supported by
the facts and evidence in this record. For exanple, respondent’s
counsel s assertion that the “genui ne reason the [ FAA] proposed
revocati on here was because the [FAA] presuned that Respondent
was carrying passengers for conpensation or hire” is entirely at
odds with both the hearing transcript and the text of the

Adm ni strator’s revocation order. Simlarly, respondent’s
counsel’s characterization of the FAA inspector’s testinony
regarding his efforts to estimate the accident aircraft’s CGis
di si ngenuous; nost inportantly in this regard, respondent’s



5
ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent’ s appeal is denied; and
2. The | aw judge’ s decision affirmng the Adm nistrator’s
Emergency Order of Revocation of all airman certificates held by
respondent is affirnmed.
ENGLEMAN, Chairnman, ROSENKER, Vice Chairman, and GOGLI A, CARMODY

and HEALI NG, Menbers of the Board, concurred in the above opinion
and order.

(..continued)

counsel conpletely ignores repeated testinony that in the

i nstances where the weight of the passengers or cargo could not
be precisely determ ned, CG cal cul ati ons were nmade by assum ng
such passengers and cargo were in a position nost favorable to a
bal anced aircraft.
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Appendi x A

Sec. 61.113 Private pilot privileges and limtations:
Pilot in conmand.

(a) Except as provided in paragraphs (b) through (g) of this
section, no person who holds a private pilot certificate may
act as pilot in command of an aircraft that is carrying
passengers or property for conpensation or hire; nor may

t hat person, for conpensation or hire, act as pilot in
command of an aircraft.

* * * * *

Sec. 91.7 Cvil aircraft airworthiness.

(a) No person may operate a civil aircraft unless it is in
an airworthy condition;

* * * * *

Sec. 91.9 Civil aircraft flight manual, marking, and placard
requirenents.

(a) [NNo person nay operate a civil aircraft w thout
conplying with the operating limtations specified in the
approved Airplane..Flight Manual, markings, and placards, or
as otherw se prescribed by the certificating authority of
the country of registry.

* * * * *

Sec. 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

* * * * *

Sec. 119.5 Certifications, authorizations, and
prohi biti ons.

* * * * *

(g) No person may operate as a direct air carrier or as a
comercial operator without, or in violation of, an
appropriate certificate and appropriate operations
specifications. No person may operate as a direct air
carrier or as a commercial operator in violation of any
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deviation or exenption authority, if issued to that person
or that person’s representative.

* * * * *

Sec. 135.293 Initial and recurrent pilot testing
requirenents.

(a) No certificate holder may use a pilot, nor may any
person serve as a pilot, unless, since the beginning of the
12'" cal endar nonth before that service, that pilot has
passed a witten or oral test, given by the Adm nistrator or
an aut horized check pilot, on that pilot’s know edge in the
follow ng areas[]....



